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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 155 B.R 454
FRANK F. KURI AKUZ, Case No. 91-10669-R
Debt or . Chapter 13

OPI NI ON AND ORDER DI SM SSI NG
BANKRUPTCY CASE

The debtor filed this Chapter 13 petition on Septenber 20, 1991.

On Novenber 14, 1991, G osse Poi nte Qual ity Food Conpany, a divi si on of

Farm House Foods Corporation ("the creditor”) filed a notion to

dism ss, allegingthat the debtor is not eligiblefor relief under

Chapter 13 because he is not a individual with regular incone as

required by 11 U.S.C. 8 109(3) (1989), and that the casewas filedin

bad faith.! Insupport of thelatter contention, the creditor notes

that its judgnent agai nst the debtor (inthe present approxi mat e anount

of $38, 000) was hel d nondi schar geabl e on t he grounds of fraudinthe

debt or' s 1978 bankruptcy case. The creditor further contends that the

debtor's fraud had conti nued thereafter until the present case was

filed.

1 The debtor contends that this creditor is not thereal partyin
interest. However, the M chi gan Court of Appeal s has rul ed agai nst the
debtor onthisissue. G osse Pointe Quality Food Conpany v. Kuri akuz,
No. 113695 (January 10, 1991). Accordingly, the Court rejects this
contention.




The debtor's origi nal plan was a base plan offering atotal of

$3, 000 over the sixty nonth life of the plan, payabl e at the rat e of

$11.54 per week. In addition to the judgnent debt owed to this

creditor, Henry Ford Hospital filed a proof of claimin the total

anount of $1,039.70.2 Thus, the total debt is approxi mately $39, 000,

and t hese two creditors woul d be paid 7. 7%under t he debtor's ori gi nal

pl an.

A hearing was set onthe notion to di smss for Decenber 18, 1991,

but the parties agreed to submt the notiononthe briefs without a

heari ng.

On March 25, 1992, a confirmation hearing was hel d and t he pl an

was confirmed. The creditor didnot appear. The order of confirmation

i ncreased t he debtor's paynents to $94 per nonth for sixty nont hs and

provi ded that the creditors shall be paid at | east 10% Based onthe

clainms filed, creditors will actually be pai d approxi mately 14%under

the order of confirmation.

On June 22, 1992, the Court entered an order denying the

creditor's notionto dismss.® The Court dealt specificallywiththe

2 The only other unsecured creditor listed in the debtor's
schedul es, Manufacturer's Hanover, did not file a claim

3 This order also granted the debtor's notion for summary
j udgment in an adversary proceeding filed by the creditor seekingto
hol d t he debt nondi schargeabl e inthis Chapter 13 case based upon the
prior nondi schargeability determ nation.
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i ssue of the debtor's eligibility under 11 U.S.C. 8§ 109, but not with

the good faith issue.

On Decenber 21, 1992, the District Court entered an opinion

affirmng inpart and reversing part and remandi ng for further findi ngs

of fact. Specifically, the District Court affirmed this Court's

conclusionthat the creditor's claimis dischargeabl e in Chapter 13.

The i ssue of the debtor's good faith was remanded for further findings

of fact.

On remand, the Court conduct ed an evi dentiary hearing ontheissue

of the debtor's good faith. On direct exam nation, the debtor

testifiedthat he has worked for North Shore Market since Septenber of

1991. Hisw fe owns this market. He earns $250 per week, wor ki ng 25-

35 hours per week. Previously, the debtor's wi fe owned a busi ness

cal |l ed Mack and Bewi ck's Meats. He testifiedthat he worked t here once

i nawhi |l e and got paid. The debt to Grosse Pointe Quality Food Conpany

arose fromthe G eat Savi ngs Market owned in part by the debtor in 1977

and 1978.

On cross exani nation, the debtor testifiedthat herecalleda

| awsuit that he filedin 1985 agai nst hi s i nsurance conpany, Auto C ub



| nsurance Associ ation. At first the debtor deni ed naki ng a cl ai mfor

| ost wages, but later admtted receiving noney for |ost wages,

i ncludi ng | ost wages for work at Mack and Bewi ck. At a depositionin

that suit in 1985, the debtor testifiedthat he was sel f-enpl oyed at

Mack and Bewi ck full tine as a neat cutter. Hi s application for

benefits was to the sane effect. He alsotestifiedat the deposition

that his wife didnot work there, she was a housewi fe. At a deposition

onJuly 17, 1991, the debtor testified that he was not paid for his

wor k at Mack and Bewi ck. Accordingtothe couple'stax records, his

wi f e recei ved no pay either. The debtor concl uded by testifying that

he hel ped out at Mack and Bew ck Market from1978 until it closedin

1991.

The debtor's wi fe, Maria Kuri akuz, testified on direct exam nati on

t hat she has owned a smal | market in Waterford Townshi p called the

Nort h Shore Market since 1991. At that time, she purchased it as a

corporation for $430, 000. She paid $45, 000 as a down paynent and

si gned a note for the bal ance of $385, 000. She works t here every day.

Her four children al so work there. Her husband, the debtor, al so wor ks

t here and recei ves cash (inlieuof acheck) regularly. She deducts

taxes for him

On cross exam nation, Ms. Kuriakuz testifiedthat she does not



recal | whet her the debtor recei ved a regul ar paycheck at t he Mack and

Bewi ck Market. At a depositiononJuly 17, 1991, she testified he was

not on t he payroll, al though he di d hel p out, working two hours a day

cutting neat. At the deposition, she apparently forgot the address of

t hat mar ket and t he nane of t he bank where t he account for the market

was mi nt ai ned.

The creditor called Karen Krystof to testify. On direct

exam nation, shetestifiedthat sheis aclains supervisor for AAA, and

handl ed the debtor's claimin 1985. This claimwas for nedical

benefits and wage | osses froman aut o acci dent on January 17, 1985. A

series of paynents for wage | osses was nade fromt hen t hr ough February

of 1989. AAA hired an i ndependent CPAto verify the debtor's wage

| oss, since he stated he was self enpl oyed. He cl ai ned he wor ked as a

but cher at the Mack and Bew ck Market, nore than five days per week.

Based on t hese facts, the debtor argues hi s pl an and t he order

confirmngthe plan require hi mto pay all of his net di sposabl e i ncone

based on hi s budget for five years. Hi s enpl oynent and i ncone are

st abl e. Not hi ng suggests his schedul es are i naccurate. The debtor

argues that the inconsistencies in the prior depositions do not

adversely affect his present good faith, and that the exi stence of the



one debt that woul d be nondi schargeabl e i n Chapter 7 is not concl usi ve

onthe good faithissue. He argues that his sincerity is evidenced by

hi s regul ar and current paynents tothe trustee, and that his prior

1978 case should not disqualify himfromhis present Chapter 13 case.

The credi tor argues t hat the debt or has engaged i n a pattern of

deceit beginningwiththe fraud that |l ed to the debt, whichinvol ved

payi ng for goods with a bad check. The creditor argues that this

pattern continued with the debtor's fraudul ent wage | oss cl ai mt 0o AAA,

and his falsetestinony tothe creditor that he earned not hi ng at the

Mack and Bewi ck Market. Noting that the debtor has only one ot her

creditor, with a nom nal debt, the creditor argues that the debtor's

intent istobeat it out of itsrightful claim Finally, the creditor

argues that this intent is denonstrated in the debtor's deni al of

income inthe depositionsit took while at the sane tine submttinga

wage | oss claimto AAA

V.

The i ssue of whether the debtor filedthis casein goodfaith can

only be det erm ned based upon an exam nation of thetotality of the

circunmstances. Inre Barrett, 964 F.2d 588 (6th Cir. 1992); Inre

Caldwel I, 895 F. 2d 1123 (6th GCir. 1990) (hereinafter Caldwell 11); In

re Caldwel I, 851 F.2d 852 (6th G r. 1988) (hereinafter Galdwell 1); In




re Doersam 849 F.2d 237 (6th Gr. 1988); I nre Okoreeh-Baah, 836 F. 2d

1030 (6th Cir. 1988). No single factor is conclusive, even the

exi stence of a debt that i s nondi schargeabl e in Chapter 7. Okoreeh-

Baah, 836 F.2d at __ ; Caldwell, F.2d at __ ; Doersam 849 F. 2d at ____;

In re Kourtakis, 75 B.R 183 (Bankr. E.D. M ch. 1987).

The critical issue whether there is a "sincerely-intended

repaynment of prepetition debt consistent with the debtor's avail abl e

resources."” Okoreeh-Baah, 836 F. 2d at 1033; Barrett, 964 F. 2d at 592.

The debt or bears t he burden of proving his good faith. Cal dwel |

L1, 895 F.2d at 1126.

V.

In this case, four primary factors |ead the Court to the

conclusion that the debtor filed his petition in bad faith.

First, theoriginal debt tothis creditor was i ncurred by fraud,

as found by Judge Patton i n his opinionof January 4, 1982, sustai ni ng

the creditor's claimthat its debt should be held nondi schargeabl e:

Essentially, the issue to be exam ned i s whether the
tender of a check witten on a cl osed account constitutes a
fal se pretense or fal serepresentation. It is obviousthat
Kuri akuz i ntended to decei ve G P. Q and obt ai n ner chandi se
wi th aworthl ess check, a check i ncapabl e of bei ng honor ed
by t he bank. Furthernore, Kuriakuz had been i nforned by t he
bank t hat t he account was cl osed al nost one nont h before t he
check was witten. Thus, there coul d exi st noreasonabl e
m st ake or inadvertence on the part of the defendant,
Kuri akuz. The Court holds that this action by Kuriakuz
constitutes a false pretense and fal se representation.



In re Kuriakuz, Case No. 78-03195-P, Slip Opinion, page 6 (1982).

As noted, this circunstance by itself would not likelyresult in

afinding of bad faith. |f such a circunstance had been fol | owed by a

sincere and genui ne effort and intent torepay it, then good faith

m ght well be found. Barrett, 964 F.2d at

However, a second circunstance | eads to t he concl usi on that t he

debt or has no sincere and genuine intent torepay this creditor. That

ci rcunst ance ari ses fromthe di screpancy between t he cl ai mnade t 0 AAA

t hat he had | ost wages froman aut o acci dent i n 1985 and t he cl ai mt hat

he nade intestinony tothe creditor in 1991 t hat he had no i nconme from

t he Mack and Bewi ck Market. It isnorelikely that his claimtoAAA

was accurate, sinceit was i ndependently verifiedat thetine. Thus,

itislikelythat the debtor's testinony tothe creditor in 1991 about

hi s i ncome was fal se. The Court concl udes that this deception was a

continuation of the pattern of fraud, hi nderance and del ay ai ned at

this creditor that had begun when t he debtor first wote the bad check

tothecreditor. See Caldwell 11, 895 F.2d at 1127. |In any event,

such testinony is inconsistent wwth a sincere desire to deal honestly

with creditors and to repay debts.

The third factor is the extrenely | owdi vidend offered inthe

debtor's initial plan, 7.7% Again, by itself this factor is not



concl usi ve of bad faith. Nothinginthe Bankruptcy Code explicitly

prohi bits such a pl an. However, a Chapter 13 pl an whi ch proposes to

repay only a small portion of a debt which coul d not be di scharged

under Chapter 7 deserves "particular scrutiny.” Caldwell Il, 895 F. 2d

at 1126 (citing In re Warren, 89 B.R 87, 95 (9th Cir. BAP 1988)).

Inthis case, the original offer of 7.7% made i n context of a

conti nui ng pattern of fraud and deception, issoinsignificant asto

constitute afurther continuation of that pattern, rather than a change

fromit. Certainlythereis nothingexplicit inthe debtor's budget

t hat suggests any further ability to pay, and viewed i n t he abstract,

t he budget i s reasonabl e by any obj ective standard. But the debtor's

budget and the resul ting pl an si nply cannot be viewed i nthe abstract.

The debtor's best efforts under 11 U. S. C. 8§ 1325(b), wi thout nore, are

not enough. Caldwell Il1, 895 F.2d at 1126 (citinglnre Ri rdaukas, 92

B.R 373, 376 (Bankr. E.D. Ws. 1988)).

The fourth factor occurred when the debtor agreed at the

confirmati on hearing to i ncrease his paynents and the dividend to

creditors. No doubt this occurredinorder to avoi d an objection by

t he trust ee, whose usual practiceisto object toplans offeringless

than 10% Indeed, the order confirm ng the plan nakes specific

reference tothis floor. The debtor's offer to nearly double his



paynments (from$11. 54 per week to $94 per nont h) appears adm r abl e when

viewed i n isolation. However, as noted, nothing can be viewed in

i solation. The effect of this offer uponthe debtor's good faith nust

be evaluated in the context of the extraordinarily flexible and

guesti onabl e fi nanci al and enpl oynent rel ati onshi ps bet ween t he debt or

and his wi fe over the years. The debtor's information concerni ng who

act ual | y owned whi ch busi nesses, and who enpl oyed whomat what pay and

for howmany hours, has sinply | acked credibility bothinthe past and

inthis case. The Court concludes that it isjust aslikely that the

debt or and hi s wi f e have nmani pul at ed hi s i ncone and hi s budget i n order

topay amninmal dividendto his creditorsinthis case, asit isthat

t he debtor' s circunstances are genui nely as he asserts. The debtor's

| ack of credibility onthese issues nakes it i npossible for himto neet

his burden to prove his good faith.

Accordingly, the Court finds that the debtor's Chapter 13 case was

filed in bad faith and should be di sm ssed.

I T 1S SO ORDERED.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:
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